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L
ast month I described some of the
ways protective orders are used and
abused to accomplish a purpose

never meant for them: to influence the
outcome of the lawsuit by obstructing dis-
covery and isolating the plaintiff from
reasonable knowledge of his case. This
month, I have a few more thoughts on the
same subject. 

Another example of misuse of a protec-
tive order is the way some defendants try
to burden plaintiffs by producing business
records on paper, even though the records
are kept in a computer in the normal and
ordinary course of business. One prime
example is source code for a program that
is implicated in the infringement of a
patent. I have yet to see an expert who
wanted to go blind looking at computer

source code on paper. Source code is writ-
ten on a computer, compiled on a com-
puter, and the resulting program is
executed on a computer. It exists, as a
business record, in electronic form. It
could not be written, compiled or used if
it were not electronic in form. It is evident
that there is only one reasonable way to
analyze it: on a computer. Analyzing it on
paper is more likely to result in error. Yet
I recently read a protective order that said
that all source code may, at the producer’s
discretion, be provided “only on paper.”
How crazy can you get? The same protec-
tive order then refers to this paper as
“restricted magnetic media,” even though
it is paper. The “restricted magnetic
media,” which really includes paper, can-
not be “transmitted electronically.”
Would that mean that paper “restricted
magnetic media” cannot be faxed? In this
convoluted order, which says paper is
magnetic, I suppose so. 

Source code is how programmers
work. They aren’t scriveners, like Bob
Cratchit in Dickens’ A Christmas Carol.
Source code is created, maintained and
used in machine-readable format. Rule
34 contemplates production of docu-
ments as they are kept in the ordinary
course of business; production of source
code on paper is not consistent with
Fed.R.Civ.P. 34 (b). 

Source code frequently contains cross-
references, too. Analyzing source code
requires moving back and forth to differ-
ent parts of the program that may be
widely separated, perhaps by hundreds of
pages. Analyzing code on paper may
mean that a technical expert would have
to wade through hundreds or thousands of
pages of code to locate one line that is
being referred to by another line some-
where else. And then that line may refer
to a third line that must be located, and

so on and so on. If the source code is on
a computer, a reviewer can use an editor
program with a searching function that
can search for particular source code
symbols and find all of them quickly. In
other words, the reviewer avoids wasting
time flipping through page after page of
code, searching for a particular line. In
one of our cases, our expert estimated
that it would be one hundred times faster
to analyze source code on a computer
rather than in paper form. 

So, don’t ever agree to source code on
paper. There are reasonable measures
that can be taken to protect it, e.g., keep-
ing it on a single, non-networked com-
puter in the hands of an expert qualified
and admitted under the protective order.
It can be encrypted, too. Insist on its pro-
duction in the most usable form, and do
not allow so-called “protective” mea-
sures to destroy your ability to analyze it. 

Many current protective orders have
two levels of confidentiality: one lower
level with some access by the parties in
most cases, and another higher level lim-
ited to attorneys and outside experts. The
wacky order I described above had two
levels, but both were limited to attorneys.
The poor dope paying for the litigation,
whose rights were being decided, wasn’t
going to get to see anything. Even more
ironic is the notion that only the lawyers
can be trusted, a proposition that the
public would certainly find amusing. 

The higher tier of a protective order is
frequently abused, both inadvertently
and advertently. Inadvertent abuse
occurs because the real work of classify-
ing documents isn’t done by the lawyers
who know the case. Instead, it is often
done by junior lawyers, paralegals or
clerks, who figure they will be guillotined
if some confidential document is acci-
dentally produced without proper classi-
fication. They are often not given
guidance on how to decide what is confi-
dential. I have even seen patents marked
by inexperienced individuals as confi-
dential.

A lack of a reasonably precise defini-
tion of the higher category aggravates the
confusion and increases the potential for
abuse. In another protective order in one
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of our cases, there are three categories of
information. All three can be used for
“proprietary business information,”
among other things. The highest, “attor-
neys’ only,” category can be employed if
the party, in its discretion, believes the
information requires further protection.
Yet another protective order, stated in
terms which have little in common with
the English language, allows the designa-
tion of materials in either category by a
party “which in good faith it believes to
be confidential or proprietary informa-
tion.” On that standard, some of the junk
in my desk drawer qualifies. The higher
category can be used — or I should say,
abused — if the designating party
“believes” the information “should not
be disclosed to the other party,” or a rep-
resentative of the other party. This vague-
ness encourages inexperienced staffers to
put confidential things into the highest
category. It also greatly enhances the
opportunities for deliberate abuse of the
protective order, by interfering with the
ability of the opposing party to learn and
prepare its case.

I always try for a narrower definition
for the higher of a two-tier order. I don’t
always get the definition I prefer for the
higher category, because protective
orders, like patents, represent compro-
mises between different writers, some
who think and some who do not.
Nevertheless, a higher category should
be limited in some reasonable way. Some
possibilities are: (a) current (within, say,
two or three years) profitability informa-
tion, (b) pending patent applications, (c)
less than ten percent of the total docu-
ments produced, or the like. In any event,
do something. Don’t allow broad, unde-
fined categories.

There is no requirement in the law that
a protective order be repetitive, or contain
provisions that are a matter of common
sense. I chuckle when I see this one:

Material designated “Confiden-
tial” shall not be disclosed or made
available by the recipient of the
Material to any person other than:

The Court in this action and
personnel thereof; . . .

Pardon me, but isn’t it obvious that the
Court gets to read confidential informa-
tion? This provision is dumb. And why do
many orders identify the “paralegals,
administrative assistants, secretaries and
support staff”? That is obvious, too. 

Another of my favorites is the protec-
tive order that has to tell us what a “doc-
ument” is. Here’s one example:

The term “Document” shall
include, without limitation, any
records, exhibits, reports, samples,
transcripts, video or audio record-
ings, affidavits or declarations,
briefs and motion papers,
summaries, notes, abstracts,
drawings, company records and
reports, answers to interrogatories,
responses to requests for admis-
sions, including copies or any type
of electronically-stored versions of
any of the foregoing, machines or
physical object.

I have no idea what the concluding
words “machines or physical object” are
supposed to mean in this obscure sen-
tence. If a definition is necessary, why not
refer to Rule 34 of the Federal Rules of
Civil Procedure? Or what is wrong with
protecting information, however it may be
recorded? And notice that this definition
includes answers to interrogatories or
requests for admissions, but not the inter-
rogatories or requests themselves.
Requests for admissions often have
attached documents, which may be confi-
dential. The definition completely omits
document requests under Rule 34, and
responses to them. This verbose defini-

tion is useless, and creates a potential
obstacle to enforcement of an order.

What’s the bottom line about protec-
tive orders? First, don’t use a protective
order as a means of oppressing the
opposing party. It isn’t fair. Second,
write these orders in clear and simple
words. Don’t write them like war plans.
You won’t sound like a lawyer just
because you use lots of pompous words
like “said,” “whereas,” “therefore,”
“heretofore,” “henceforth,” and “so
forth.” You will have to give up some-
thing in the negotiations, but you will be
better off for having started with a com-
prehensible draft order. Third, don’t put
in the obvious, like giving the court per-
mission to look at secret stuff. Fourth,
don’t put in a lot of unnecessary defini-
tions. Fifth, get source code — as well
as other documents, if they exist in that
form — in electronic form. Sixth, if the
order must be two tiers, restrict the
higher category by description or
amount of use, whatever makes sense.
Finally, don’t agree to an order you don’t
like. Approve it only as to form, not sub-
stance. Protective orders need to be
restored to their true role: reasonable
protection, not obstructionism.  IPT
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