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Editor’s Note: The following is an updated
version of an article first run in May, 2005.

n my May, 2005 column, I first reported
Ithat I had been noticed by that august

newspaper, the New York Times. Well, not
exactly noticed, but at least indirectly
referred to. On March 21, 2005 in the Books
Section, John Strausbaugh wrote an review
entitled, "Books of the Times; For Every
Predicament, a Thingamajig to Solve It." The
book he was reviewing was Patently
Ridiculous, by Richard Ross, a photographer.
For his book, Mr. Ross had collected what he
called improbable and off-beat patents. In
his review of the book, Mr. Strausbaugh was
more critical, saying that the PTO grants too
many patents on "chindogu,' a Japanese
word Mr. Strausbaugh says literally means
"weird tools," or more facetiously, "un-useless
inventions" in English.

One of the examples of an "un-useless"
invention given in the article is the "Canine
Scuba Diving Apparatus,” a patent granted
in 2001. I wrote that patent for an inventor
and friend, Dwane Folsom of Boynton
Beach, Florida. When 1 searched for Mr.
Ross's book online, I discovered that Figure
1 from the patent application I submitted
for the Canine Scuba Diving Apparatus was
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on the cover. Wow! I fell for it. I bought the
book. Here's that drawing:

large, clear helmet or she would panic. The
large volume of the helmet Dwane invented
gave Shadow room to move her head and
avoid panic. But it also increased Shadow's
buoyancy, thus interfering with her ability
to control her depth. Dwane needed to com-
pensate for this with other features of his
invention, including a spe-

U.S. Patent Mar. 27, 2001 Sheet 1 of 3

FIG. |

US 6,206,000 BL | cial harness. The regulator a
human scuba diver uses is a
demand regulator; it does
not provide air automati-
cally. The regulator for
Shadow had to be different.
Dwane worked out these
problems and the details of
the apparatus in over two
hundred dives with Shadow.
I assure you that the time
and effort Dwane expended
were not trivial.

Nor was the result: On a
vacation, I personally wit-
nessed Shadow dive, wearing
Dwane's invention. (And she
did so in the middle of a
bunch of stingrays!) I was
amazed. So were many other
people. In fact, Shadow was
featured on television and
news programs. One of the
things we submitted to the
PTO was a videotape of these
television appearances that
featured Shadow's diving.

But, was this really a patent for a "silly"
invention? Frankly, [ was — and still am —
pretty darn proud of this patent. I started to
think: the Canine Scuba Diving Apparatus
certainly is whimsical. And it certainly is
useless — if use, or a lack thereof, is to be

gauged solely by how much money is made

from an invention.

But Dwane Folsom didn't pursue this for
money. Rather, as an inventor, he was very
proud of what he had accomplished. To
him, the invention was not trivial. He is a
scuba diver, and he wanted to take his dog,
Shadow, scuba diving with him. A dog,
unlike a human scuba diver, cannot control
its breathing in order to affect its buoyancy.
As anyone who has dived knows, buoyancy
control is essential to good diving. You don't
want to go up and down like a yo-yo.
Controlling breathing (deliberately expand-
ing or contracting your body) controls buoy-
ancy. A dog can't do this. Shadow needed a
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After

Strausbaugh's review, I began to wonder if

reading M.

the perception of silliness or "unuseless-
ness" depends upon one's perspective.
Second, I wondered whether a patent sys-
tem should preclude "silly" patents.

The Canine Scuba Diving Apparatus is
not useless to me, or to Dwane — although
it may seem useless or silly to others. I sus-
pect that the conclusion you draw depends
upon your own personal experience.
Invention is hard work, as real inventors
know. I suspect many people might look at
a photograph — perhaps one by Mr. Ross
— and yet fail to understand the effort
which went into choosing or arranging the
subject matter, picking the right light,
selecting the proper camera, film and view-
point. I have heard that Henri Cartier-
Bresson was on a stroll with a friend one
day. Bresson's friend commented that a par-
ticular scene would photograph nicely;

Bresson did not agree. His experience sup-
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posedly caused him to predict the month
and time of day the light would be right to
photograph a scene. In other words, two of
us may look at something, but one of us
may perceive much more than the other
Inventors experience the difficulty in creat-
ing something that works. The creation is
useful and rewarding in and of itself, even
without economic reward. Non-inventors
miss that.

For another example, consider the
Wright Brothers. Their airplane could
barely carry a single person. It could not
carry any cargo at all. It could not travel
more than a few hundred feet, much less to
the next town. A wagon with one sturdy
horse could carry more weight and go far-
ther. By any reasonable measure, the
Wright Brothers were engaged in folly.
Their prospects of economic reward were
remote. The  Frenchman, Marshal
Ferdinand Foch, Commander in Chief of the
Allied Armies during World War 1, is
reported to have said, "Airplanes are inter-
esting toys, but of no military value." A
photo of the Wright Brothers' invention
might have appeared on the cover of a sim-
ilar book about "silly" inventions — if such
a book had been written in 1910.

Similarly, Marion Donovan invented dis-
posable diapers, but for ten years could not
persuade anyone to manufacture them.
Chester Carlson made his first xerographic
copy in the late 1930s, but it was about
twenty years before the marketplace
accepted his invention. David Sarnoff
sought investors who told him, "The wire-
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less music box has no imaginable commer-
cial value. Who would pay for a message
sent to nobody in particular?" (I can't
square this lack of insight with my mother's
description of the stunned expression on
her father's face when he first heard a crys-
tal radio.) There is Tesla, who invented
alternating current transmission, and who
also pursued the wireless transmission of
power. He, too, was laughed at.

There is skepticism about inventions
these days, frequently coming from those
never involved in the inventive process or
who, like Sarnoff's inventors, lack vision.
One example is that we hear that there are
too many software patents, and too many
computer-related inventions, and that none
of them really are new. The Internet, a way
for any number of computers to communi-
cate with speed and reliability, was begun
as a project funded by the Department of
Defense quite a few years ago. The inven-
tion addresses how to link machines that
already existed. It may be one of the great-
est achievements of the 20th century. But,
were the Internet invented only a year or
two ago, some critics would say it does not
merit treatment as an invention because it
"only" uses computers and software.

I do not mean to say that every inventor
is the equal of the Wright Brothers, or
Carlson, or a world-famous photographer.
Nor do I mean to equate the Canine Scuba
Diving Apparatus (or many other patents)
with the airplane, the Xerox machine, the
Internet, or even the disposable diaper. But,
if we start to shut the door to the Patent
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Office, how far should we close it, and what
will we lose by exercising such caution? We
don't need second-guessers who discourage
invention. We need creativity. If we cannot
brainstorm lots of ideas, practical and
impractical, we will not be able to create.
We don't have the power to see into the
future and determine whether a particular
invention is unworthy because it lacks eco-
nomic utility. A Commissioner of Patents in
1899 unwisely concluded that there were
no more inventions of any kind in the
future; he supposedly said, "Everything
that can be invented has been invented."
Nor should we impose new criteria for
patentability when we can't do a good job of
applying the criteria we have now. Fooling
ourselves into believing that economic util-
ity should be a requirement of an invention
would be a new criterion. It wouldn't be the
only harmful consequence of closing the
door to the Patent Office. For every gem of
an idea, there are probably a thousand, or
ten thousand, losers. To decide that certain
inventions are not worthy of protection,
even though they meet the statutory crite-
ria, simply because they are perceived as
"unuseless" to someone would be to tell
would-be inventors: "Don't bother. Your
invention won't be patentable, so don't
waste your time." By doing this, we would
discourage brainstorming and creativity.
We need to give free rein to creativity, not
impose a requirement of economic utility
resulting from hindsight and the ability to
second-guess the inventive process. QP
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